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definitions of “large accelerated filer,” “accelerated filer,” “smaller reporting company,” and “emerging growth company” in Rule 12b-2 of the Exchange Act.
 

Large accelerated filer o Accelerated filer x
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CALCULATION OF REGISTRATION FEE
 

Title of securities to be
registered

Amount to be
registered(1)

 

Proposed maximum
offering price per

share(4) 
 

Proposed maximum
aggregate offering

price
 

Amount of
registration fee

Common Stock, par value $0.001 per share, reserved for issuance under the
Red Robin Gourmet Burgers, Inc. 2017 Performance Incentive Plan (the
“2017 Plan”) 630,182 (2) $ 57.93 $ 36,506,443.26 $ 4,231.10

Common Stock, par value $0.001 per share, reserved for issuance under the
Red Robin Gourmet Burgers, Inc. Amended and Restated Employee Stock
Purchase Plan (the “ESPP”) 100,000 (3) $ 57.93 $ 5,793,000.00 $ 671.41

Total 730,182 $ 42,299,443.26 $ 4,902.51
(1) Pursuant to Rule 416(a) under the Securities Act of 1933 (the “Securities Act”), this registration statement shall also cover any additional shares of common stock of Red Robin Gourmet
Burgers, Inc. (the “Company” or the “Registrant”) to be offered or issued as a result of any stock dividend, stock split, recapitalization, or other similar transaction effected without receipt
of consideration that increases the number of outstanding shares of common stock.
 

(2) Represents shares reserved for issuance pursuant to future awards under the 2017 plan, including 365,182 shares available for additional award grant purposes under the Red Robin
Gourmet Burgers, Inc. Second Amended and Restated 2007 Performance Incentive Plan (the “2007 Plan”) and an additional number of new shares equal to 265,000, that together with
shares available under the 2007 Plan total 630,182 shares.
 

(3) Represents additional shares reserved for issuance under the ESPP.
 

(4) Estimated solely for the purpose of calculating the registration fee and, pursuant to Rules 457(c) and 457(h)(1) under the Securities Act, the price per share and aggregate offering price
are based upon the average high and low sales prices of the Company’s common stock on May 12, 2017, as reported by The NASDAQ® Stock Market.
 

 

 
PART I

 
The information and written statement required by Part I are included in the documents sent or given to participants in the plans covered by this registration statement



pursuant to Rule 428(b)(i) of the Securities Act.
 

PART II
 
Item 3. Incorporation of Documents by Reference.
 

The following documents, previously filed by the Company with the Securities and Exchange Commission (the “Commission”), are hereby incorporated in this
registration statement by reference as of their date of filing with the Commission:
 

(a)           The Company’s Annual Report on Form 10-K for the fiscal year ended December 25, 2016, filed with the Commission on February 21, 2017 (SEC File
No. 001-34851);
 

(b)           The Company’s Quarterly Report on Form 10-Q for the fiscal quarter ended April 16, 2017, filed with the Commission on May 17, 2017 (SEC File
No. 001-34851);
 

(c)           The Company’s Current Reports on Form 8-K filed on February 15, 2017 and February 21, 2017 (as to Item 5.02 only) (each, SEC File No. 001-34851);
 

(d)           The description of the Company’s Common Stock contained in its Registration Statement on Form 8-A, filed with the SEC on July 16, 2002 (which
incorporates such description of the Common Stock from the Company’s Registration Statement on Form S-1, originally filed April 26, 2002 and as subsequently amended,
which description is also hereby incorporated by reference) (SEC File No. 000-49916), and any other amendment or report filed for the purpose of updating such description.
 

All other documents filed by the Company pursuant to Sections 13(a), 13(c), 14 or 15(d) of the Securities Exchange Act of 1934 (the “Exchange Act”) subsequent to
the date of this registration statement and prior to the filing of a post-effective amendment to this registration statement indicating that all securities offered under the
registration statement have been sold, or deregistering all securities then remaining unsold, are also incorporated herein by reference and shall be a part hereof from the date of
the filing of such documents.
 

Any statement contained in a document incorporated by, or deemed incorporated by reference herein, shall be deemed to be modified or superseded for purposes of
this registration statement to the extent that a statement contained herein or in any other subsequently filed document which also is or is deemed to be incorporated by
reference herein modifies or supersedes such statement.  Any statement so modified or superseded shall not be deemed, except as so modified or superseded, to constitute a
part of this registration statement.
 
Item 4. Description of Securities.
 

Not applicable.
 
Item 5. Interest of Named Experts and Counsel.
 

Not applicable.
 
Item 6. Indemnification of Directors and Officers.
 

Under Section 145 of the Delaware General Corporation Law (the “DGCL”), the Company has broad powers to indemnify its directors and officers against liabilities
they may incur in such capacities, including liabilities under the Securities Act.
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The Company’s Amended and Restated Certificate of Incorporation, as amended, and Amended and Restated Bylaws include provisions to (i) eliminate the personal

liability of its directors and officers for monetary damages resulting from breaches of their fiduciary duty to the extent permitted by Section 102(b)(7) of the DGCL, and
(ii) require the Company to indemnify its directors and officers to the fullest extent permitted by Section 145 of the DGCL, including circumstances in which indemnification
is otherwise discretionary. Pursuant to Section 145 of the DGCL, a corporation generally has the power to indemnify its present and former directors, officers, employees and
agents against expenses incurred by them in connection with any suit to which they are or are threatened to be made, a party by reason of their serving in such positions so
long as they acted in good faith and in a manner they reasonably believed to be in or not opposed to, the best interests of the corporation and with respect to any criminal
action, they had no reasonable cause to believe their conduct was unlawful. The Company believes that these provisions are necessary to attract and retain qualified persons as
directors and officers. These provisions do not eliminate the directors’ duty of care, and, in appropriate circumstances, equitable remedies such as injunctive or other forms of
non-monetary relief remain available under the DGCL. In addition, each director will continue to be subject to liability for breach of the director’s duty of loyalty to the
Company, for acts or omissions not in good faith or involving intentional misconduct, for knowing violations of law, for acts or omissions that the director believes to be
contrary to the best interests of the Company or its stockholders, for any transaction from which the director derived an improper personal benefit, for acts or omissions
involving a reckless disregard for the director’s duty to the Company or its stockholders when the director was aware or should have been aware of a risk of serious injury to
the Company or its stockholders, for acts or omissions that constitute an unexcused pattern of inattention that amounts to an abdication of the director’s duty to the Company
or its stockholders, for improper transactions between the director and the Company and for improper distributions to stockholders and loans to directors and officers. The
provision also does not affect a director’s responsibilities under any other law, such as federal securities laws or state or federal environmental laws.
 

The Company has entered into indemnification agreements with all of its directors and executive officers. Under these agreements, the Company will indemnify its
directors and executive officers against amounts actually and reasonably incurred in connection with actual or threatened proceedings if any of them may be made a party
because of their role as a director or officer. The Company is obligated to pay these amounts only if the officer or director acted in good faith and in a manner that he or she
reasonably believed to be in or not opposed to the Company’s best interests. For any criminal proceedings, the Company is obligated to pay these amounts only if the officer
or director had no reasonable cause to believe his or her conduct was unlawful. The indemnification agreements also set forth procedures that will apply in the event of a claim
for indemnification thereunder.
 

The Company has obtained liability insurance coverage for its directors and executive officers with respect to actions arising out of the performance of such
director’s or executive officer’s duty in his or her capacity as such.
 
Item 7. Exemption from Registration Claimed.
 

Not applicable.
 
Item 8. Exhibits.
 

The list of exhibits filed as part of this registration statement on Form S-8 is set forth in the Exhibit Index immediately preceding the exhibits hereto and is
incorporated herein by reference.
 
Item 9. Undertakings.



 
(a)           The Registrant undertakes:

 
(1)           To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:

 
(i)            To include any prospectus required by section 10(a)(3) of the Securities Act;
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(ii)           To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective

amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration statement. Notwithstanding
the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed that which was registered) and
any deviation from the low or high end of the estimated maximum offering range may be reflected in the form of prospectus filed with the Commission pursuant to
Rule 424(b) if, in the aggregate, the changes in volume and price represent no more than 20% change in the maximum aggregate offering price set forth in the
“Calculation of Registration Fee” table in the effective registration statement; and

 
(iii)          To include any material information with respect to the plan of distribution not previously disclosed in this registration statement or any

material change to such information in this registration statement.
 

Provided, however, that paragraphs (a)(1)(i) and (a)(1)(ii) of this section do not apply if the information required to be included in a post-effective amendment by
those paragraphs is contained in reports filed with or furnished to the Commission by the Registrant pursuant to section 13 or section 15(d) of the Exchange Act that are
incorporated by reference in this registration statement.
 

(2)           That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be a new
registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
 

(3)           To remove from registration by means of a post-effective amendment any of the securities being registered that remain unsold at the termination
of the offering.
 

(4)           That, for the purpose of determining liability of the Registrant under the Securities Act to any purchaser in the initial distribution of the securities,
the undersigned Registrant undertakes that in a primary offering of securities of the undersigned Registrant pursuant to this registration statement, regardless of the
underwriting method used to sell the securities to the purchaser, if the securities are offered or sold to such purchaser by means of any of the following communications, the
undersigned Registrant will be a seller to the purchaser and will be considered to offer or sell such securities to such purchaser:
 

(i)            Any preliminary prospectus or prospectus of the undersigned registrant relating to the offering required to be filed pursuant to Rule 424;
 

(ii)           Any free writing prospectus relating to the offering prepared by or on behalf of the undersigned Registrant or used or referred to by the
undersigned Registrant;

 
(iii)          The portion of any other free writing prospectus relating to the offering containing material information about the undersigned Registrant

or its securities provided by or on behalf of the undersigned Registrant; and
 

(iv)          Any other communication that is an offer in the offering made by the undersigned Registrant to the purchaser.
 

(b)           The Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each filing of the Registrant’s annual report
pursuant to Section 13(a) or 15(d) of the Exchange Act (and, where applicable, each filing of an employee benefit plan’s annual report pursuant to Section 15(d) of the
Exchange Act) that is incorporated by reference in this registration statement shall be deemed to be a new registration statement relating to the securities offered therein, and
the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
 

(c)           Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the Registrant
pursuant to the foregoing provisions, or otherwise, the
 

4 

 
Registrant has been advised that in the opinion of the Commission such indemnification is against public policy as expressed in the Securities Act and is, therefore,
unenforceable.  In the event that a claim for indemnification against such liabilities (other than the payment by the Company of expenses incurred or paid by a director,
officer, or controlling person of the Registrant in the successful defense of any action, suit, or proceeding) is asserted by such director, officer or controlling person in
connection with the securities being registered, the Registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court
of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the Securities Act and will be governed by the final
adjudication of such issue.
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SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, as amended, the Registrant certifies that it has reasonable grounds to believe that it meets all of the

requirements for filing on Form S-8 and has duly caused this registration statement to be signed on its behalf by the undersigned, thereunto duly authorized, in the City of
Greenwood Village, State of Colorado, on this 18  day of May, 2017.
 
 

RED ROBIN GOURMET BURGERS, INC.
  

By: /s/ Denny Marie Post
Name: Denny Marie Post

Title: Chief Executive Officer
 

POWER OF ATTORNEY

th



 
KNOW ALL PERSONS BY THESE PRESENTS, that each person whose signature appears below constitutes and appoints Denny Marie Post and Guy J. Constant

and each of them, as his or her true and lawful attorneys-in-fact and agents, with full power of substitution and resubstitution, for him or her and in his or her name, place and
stead, in any and all capacities, to sign any and all amendments (including post-effective amendments) to this registration statement, and to file the same, with all exhibits
thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto said attorneys-in-fact and agents full power and authority to
do and perform each and every act and thing requisite and necessary to be done in connection therewith, as fully to all intents and purposes as he or she might or could do in
person, hereby ratifying and confirming all that said attorneys-in-fact and agents, or any of them, or their substitutes, may lawfully do or cause to be done by virtue hereof.
 

Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed by the following persons in the capacities and on the dates
indicated.
 

Signature Title
 

Date
/s/ DENNY MARIE POST Chief Executive Officer (Principal Executive Officer and Director) May 18, 2017

Denny Marie Post
     

/s/ GUY J. CONSTANT Chief Financial Officer (Principal Financial Officer and Principal
Accounting Officer)

May 18, 2017
Guy J. Constant

     
/s/ PATTYE L. MOORE Chairperson of the Board May 18, 2017

Pattye L. Moore
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Signature Title

 

Date
/s/ ROBERT B. AIKEN Director May 18, 2017

Robert B. Aiken
     

/s/CAMBRIA W. DUNAWAY Director May 18, 2017
Cambria W. Dunaway

     
/s/ RICHARD J. HOWELL Director May 18, 2017

Richard J. Howell
     

/s/ GLENN B. KAUFMAN Director May 18, 2017
Glenn B. Kaufman

     
/s/ STUART I. ORAN Director May 18, 2017

Stuart I. Oran
     

/s/ KALEN F. HOLMES Director May 18, 2017
Kalen F. Holmes

     
/s/ STEVEN K. LUMPKIN Director May 18, 2017

Steven K. Lumpkin
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EXHIBIT INDEX

 
Exhibit

  

Number
 

Description
   
5.1 Opinion of Bryan Cave LLP
   
23.1 Consent of Bryan Cave LLP (included in Exhibit 5.1)
   
23.2 Consent of KPMG LLP
   
23.3 Consent of Deloitte & Touche LLP
   
24.1 Power of Attorney (include on signature page of this registration statement)
 

8 



Exhibit 5.1
 

 
 

 
 
May 18, 2017
 
 
Red Robin Gourmet Burgers, Inc.
6312 S. Fiddler’s Green Circle
Suite 200 N
Greenwood Village, CO 80111
 
Ladies and Gentlemen:
 
We have acted as special counsel to Red Robin Gourmet Burgers, Inc., a Delaware corporation (the “Company” or “you”), and have examined the Registration Statement on
Form S-8 (the “Registration Statement”) to be filed by the Company with the Securities and Exchange Commission (the “Commission”) on or about May 18, 2017 in
connection with the registration under the Securities Act of 1933, as amended (the “Securities Act”), of 730,182 shares (the “Shares”) of common stock, par value $0.001 per
share, of the Company (“Common Stock”), consisting of 630,182 shares of Common Stock issuable under the Red Robin Gourmet Burgers, Inc. 2017 Performance Incentive
Plan (the “2017 Plan”) and 100,000 shares of Common Stock issuable under the Red Robin Gourmet Burgers, Inc. Amended and Restated Employee Stock Purchase Plan (the
“ESPP”).
 
In connection herewith, we have examined:
 

(1)                                 the 2017 Plan;
 

(2)                                 the ESPP; and
 

(3)                                 the Registration Statement.
 
We have also examined originals or copies, certified or otherwise identified to our satisfaction, of the Company’s certificate of incorporation and bylaws and such other
corporate records, agreements and instruments of the Company, certificates of public officials and officers of the Company, and such other documents, records and
instruments, and we have made such legal and factual inquiries, as we have deemed necessary or appropriate as a basis for us to render the opinion hereinafter expressed.  In
our examination of the foregoing, we have assumed the genuineness of all signatures, the legal competence and capacity of natural persons, the authenticity of documents
submitted to us as originals and the conformity with authentic original documents of all documents submitted to us as copies or by facsimile or other means of electronic
transmission, or which we obtained from the Commission’s Electronic Data Gathering, Analysis and Retrieval system (“Edgar”) or other sites maintained by a court or
governmental authority or regulatory body and the authenticity of the originals of such latter documents.  If any documents we examined in
 

 
Red Robin Gourmet Burgers, Inc.
May 18, 2017
Page 2
 
printed, word processed or similar form has been filed with the Commission on Edgar or such court or governmental authority or regulatory body, we have assumed that the
document so filed is identical to the document we examined except for formatting changes.
 
When relevant facts were not independently established, we have relied without independent investigation as to matters of fact upon statements of governmental officials and
upon representations made in or pursuant to the Registration Statement and certificates or statements of appropriate representatives of the Company.
 
Based upon the foregoing and in reliance thereon, and subject to the assumptions, comments, qualifications, limitations and exceptions set forth herein, we are of the opinion
that the Shares have been duly authorized for issuance and upon issuance and delivery of the Shares upon payment therefor, in accordance with the terms of the 2017 Plan and
the ESPP, and any relevant agreements thereunder, the Shares will be validly issued, fully paid and non-assessable.
 
In addition to the assumptions, comments, qualifications, limitations and exceptions set forth above, the opinion set forth herein is further limited by, subject to and based
upon the following assumptions, comments, qualifications, limitations and exceptions:
 
Our opinion herein reflects only the application of the General Corporation Law of the State of Delaware, including the statutory provisions and all applicable provisions of the
Delaware Constitution and reported judicial decisions interpreting such laws. The opinion set forth herein is made as of the date hereof and is subject to, and may be limited
by, future changes in factual matters, and we undertake no duty to advise you of the same.  The opinion expressed herein is based upon the law in effect (and published or
otherwise generally available) on the date hereof, and we assume no obligation to revise or supplement this opinion should such law be changed by legislative action, judicial
decision or otherwise.  In rendering our opinion, we have not considered, and hereby disclaim any opinion as to, the application or impact of any laws, cases, decisions,
rules or regulations of any other jurisdiction, court or administrative agency.
 
This opinion letter is being delivered by us solely for your benefit in connection with the filing of the Registration Statement with the Commission. We do not render any
opinions except as set forth above.  We hereby consent to the inclusion of this opinion letter as Exhibit 5.1 to the Registration Statement and to the reference to this firm in the
Registration Statement. We also consent to your filing copies of this opinion letter with agencies of such states as you deem necessary in the course of complying with the laws
of such states regarding the offering and sale of the Shares.  In giving this consent, we do not thereby concede that we are in the category of persons whose consent is required
under Section 7 of the Act or the Rules and Regulations of the Commission thereunder.

 
Very truly yours,
  
  
/s/ Bryan Cave LLP
 



Exhibit 23.2
 

Consent of Independent Registered Public Accounting Firm
 
The Board of Directors and Stockholders of
Red Robin Gourmet Burgers, Inc.:
 
We consent to the use of our reports dated February 21, 2017, with respect to the consolidated balance sheets of Red Robin Gourmet Burgers, Inc. and subsidiaries as of
December 25, 2016 and December 27, 2015, and the related consolidated statements of income, comprehensive income, stockholders’ equity, and cash flows for each of the
years in the two-year period ended December 25, 2016, and the effectiveness of internal control over financial reporting as of December 25, 2016, incorporated herein by
reference.
 
/s/ KPMG LLP
  
Denver, Colorado
May 18, 2017
 



Exhibit 23.3
 
CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM
 
We consent to the incorporation by reference in this Registration Statement on Form S-8 of our reports dated February 20, 2015, relating to the consolidated financial
statements of Red Robin Gourmet Burgers, Inc. as of and for the year ended December 28, 2014, and the effectiveness of Red Robin Gourmet Burgers, Inc.’s internal control
over financial reporting, appearing in the Annual Report on Form 10-K of the Company for the year ended December 25, 2016.
 
/s/ Deloitte & Touche LLP
  
Denver, Colorado
May 18, 2017
 


